
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 11 July 2018

From: Executive Director – Economy and 
Infrastructure

HIGHWAYS ACT 1980 SECTION 119A – APPLICATION TO 
DIVERT UNRECORDED PUBLIC FOOTPATH AT BAYLEY/BAILEY 
LANE GRANGE OVER SANDS: DISTRICT OF SOUTH LAKELAND

1.0 EXECUTIVE SUMMARY

1.1 The County Council has received an application (Appendix B) to divert the 
unrecorded public footpath that passes over the railway at Bayley/Bailey 
Lane, Grange Over Sands to an alternative route that incorporates the 
nearby railway underpass. 

1.2 This can be done under Sections 119A of the Highways Act 1980 and 
consultations have taken place so as to assist members to reach a decision 
as to whether or not a diversion order should be made.

1.3 The plan at Appendix A shows the proposals and photos of the location are 
included at Appendix D.

2.0 POLICY POSITION, BUDGETARY AND EQUALITY IMPLICATIONS, 
AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is “To ensure places in Cumbria are well-
connected and thriving”.

2.2 The relevant procedure is an “administrative quasi-judicial” one.  The 
conditions which must be satisfied for an order to be made and confirmed 
are that it should appear to Members “that it is expedient in the interests of 
public safety” for the public footpath to be diverted and that there is a need 
to make an order on the grounds set out in paragraph 5.1 of this report.  
Members have discretion as to whether or not to make an order, but such 
discretion must be exercised reasonably.

3.0 RECOMMENDATION

3.1 That, the application to divert Bayley/Bailey pedestrian level crossing under 
Section 119A of the Highways Act 1980 be rejected on the grounds that  the 
evidence so far provided does not support a recommendation that it is 
expedient in the interests of safety of members of the public to divert the 
aforementioned crossing.



4.0 BACKGROUND

4.1 Bayley/Bailey pedestrian level crossing is a popular access point from the town 
centre to the Grange promenade and sea front.

4.2 In 2007 Network Rail applied to Cumbria County Council to close the crossing but 
it was rejected by this committee “…….on the grounds that no case has been 
made out that it is dangerous to use. There is good visibility in both directions, the 
rail service is infrequent and trains are clearly audible for some miles. 
Furthermore, the level crossing does not have a particularly bad safety record. 
With the construction of the new underpass, it is likely that fewer people will use 
the level crossing.”

4.3 Network Rail has in the past carried out changes to the crossing to attempt to 
make it safer but continues to remain concerned regarding the safety of users 
crossing the tracks given the significant numbers of “vulnerable users”, the high 
level of misuse of the crossing and the incidences and near misses both reported 
and unreported (see section 4 in Appendix B). It believes that circumstances have 
changed due to changes in public attitude, related particularly to reduced level of 
attentiveness through increased use of headsets and hand-held device 
distractions, and changed attitude to perceived risk.

4.4 Network Rail states  that the current rail industry standard risk assessment tool 
ALCRM (introduced post 2007) shows this crossing to be the 8th most dangerous 
out of 360 similar crossings on the London North West route (see section 2 in 
Appendix B). In addition it believes, as shown from camera footage, that there has 
been a high level of misuse of the crossing which continues despite improvements 
at the crossing.

4.5 In July 2017 Network Rail recorded a serious incident at the crossing and 
requested a temporary closure of the path. Cumbria County Council installed a 
prohibition of pedestrians over the crossing which will come to an end in October 
2018.

4.6 Network Rail believes that, with modern requirements for railway safety and 
present public expectations, the risk to users of the crossing is high and has 
applied to Cumbria County Council (see Appendix B) to divert the unrecorded 
public footpath that passes over the crossing to an alternative route that passes 
under the rail track via a nearby railway pedestrian underpass that was 
constructed for this purpose in 2005.

4.7 Network Rail has assessed other possible solutions (see section 6 and 7 in 
Appendix B) for improving the safety of the crossing including; whistle boards, 
miniature stop lights, speed restrictions and provision of a bridge but believes the 
diversion of the route through the existing underpass is the best option.

4.8 Network Rail has agreed with the affected landowners to upgrade the proposed 
diversion route to make it safer and more convenient for the users. It has proposed 
that existing bollards and vegetation that restrict the width of the diversion will be 
removed, the existing surface where in poor condition will be resurfaced, the 
diversion will be signed and adjacent fencing will be replaced.



4.9 The rail authority consider closure of Bailey Lane Level Crossing will eliminate an 
asset that is no longer required in order for pedestrians to cross the line.  In turn, 
this will allow Network Rail’s limited public funds to be directed towards those 
assets where there is not already a reasonably convenient alternative available.  
This approach is entirely consistent with Network Rail’s requirements under HM 
Treasury’s “Managing Public Money”.  Annex A4.15 Asset Management, Para. 
15.4 notes: 

“The organisation is expected to:
view value for money from the asset from the perspective of the whole Exchequer, 
taking account of opportunities to work with other public sector organisations to 
minimise the government’s overall required asset base”

4.10 The proposed diversion route at point S has a flood gate that is closed by South 
Lakeland District Council when required. If the diversion order is confirmed it has 
been agreed that Cumbria County Council officers will, when requested, supply 
free of charge emergency 21 day closure notices to SLDC for them to erect on the 
floodgates.

4.11 The legal order, if confirmed, will require the operator of the railway, presently 
Network Rail, to maintain all of the footpath created by the order.

Consultation

4.12 The statutory undertakers have been consulted and none are affected.  Further, 
the usual prescribed organisations have been consulted:

4.13 South Lakeland District Council – agree to the proposals.

4.14 Grange Town Council – “……… agreed there isn’t enough evidence to make an 
informed decision on this matter. The Town Council encourages both the County 
Council and Network Rail to take action to resolve the situation”.

4.15 Ramblers – “…….are minded to object to the proposed extinguishment of the 
unrecorded footpath at Bayley Lane level crossing. Our objection would be based 
on the unsuitability/inconvenience of the proposed alternative route”.

4.16 Cumbria and Lakes Local Access Forum (CALLAF) – “CALLAF cannot support 
this diversion as it does not meet the legal tests and it is unreasonable that the 
thousands who safely use the crossing each year should be penalized for the 
stupidity of a couple implied in the ‘accidental human error’ mentioned on the 
Network Rail sign”.

4.17 The local member Councillor Bill Wearing has said “Having walked these paths for 
many years I consider it to be in the best interests of residents and visitors alike to 
divert this public footpath to a more safe and secure access via the underpass in 
main street car park. This small diversion will only take a two minute walk from the 
crossing to the underpass so as Local Member I will be supporting the diversion in 
the interests of public safety”.

4.18 Numerous members of the public, although not directly consulted, have sent in 
written comments on the proposals. There is no clear consensus between these 
members of the public as to whether the crossing should be closed and the public 
footpath diverted via the nearby underpass or not. However, a proportion of the 
respondents have provided r their own reasons for the crossing remaining open.



4.19 One resident of Grange has submitted a substantial objection (see Appendix C).

i) The objector makes the point that the only grounds for closure of a level crossing 
under S.119A .are ‘public safety’. Although Network Rail has shown that this 
crossing is not completely safe and it perceives that a serious accident is 
inevitable the available data does not show that the number of accidents at the 
crossing is increasing. It submits it has a duty and responsibility to attempt to 
eradicate all risks that is reasonably practicable at this crossing and that this can 
only be achieved by closing this particular crossing. It is noted that all crossings 
are inherently unsafe however well they are operated. Dangers can be removed 
by careful management but it is impossible to remove all risks.

ii) The objector believes the closure of the crossing will cause significant 
inconvenience and danger to the public. Network Rail believes that the closure of 
the crossing will not cause significant inconvenience to the public as it has already 
constructed a nearby underpass. Network Rail has many other crossings that do 
not have an available alternative and the closure of this crossing will enable them 
to better manage those other assets.

iii) Network Rail appears in the past to have admitted the crossing is ‘safe’ and 
Cumbria County Council has previously refused making a legal order to close or 
divert the crossing because it believed the route was ‘safe’. Nevertheless Network 
Rail now believe the circumstances are different and it has evidence not previously 
available that shows the crossing is one of the most dangerous in England and 
that misuse of the crossing is significantly high. The objector points out that 
misuse of crossings has always taken place and the accident statistics for this 
crossing are not increasing partly because it is safer than in the past and partly 
because use is declining. 

iv) The accident record for the crossing is sparse and even though it can be 
interpreted to show a slight reduction in accidents in the past 15 years Network 
Rail still believes it is an above average dangerous crossing which justifies its 
closure.

v) Network Rail states it has taken reasonably practical measures to make the 
crossing safer but the history of near misses, continued deliberate misuse and 
user human error at Bailey Lane indicate the real potential for a serious incident is 
increasing and is no longer acceptable. The objector does not think the applicant 
has put in place all possible improvements as required by the statutory legislation. 
The applicant states it has carried out improvement in the past but now believes all 
other practical measures have been considered and discounted. It considers the 
only way to eliminate the risk at this crossing is to remove the public right of way 
over it.

vi) It appears from anecdotal evidence that the number of members of public 
supporting the closure of the crossing has increased over the years particularly 
with the construction of the underpass. Although the path used to access the 
entrance to the underpass is presently in poor condition and contains a number of 
obstruction these issues will be eliminated by the applicant. There is a 25 m 
section of the diversion that pedestrians will share with moving vehicles as it is 
located in an area that is used to access private garages.

vii) The Objector lists 8 reasons (on page 29) for the alternative route not being 
satisfactory. It is noted that the statutory legislation does not require any 
alternative route to be as convenient or attractive as the route to be diverted. In 
addition the applicant will carry out improvements before a legal order is confirmed 



which will address a number of the reasons. It has also been agreed that the 
applicant will be responsible for all maintenance costs associated with the whole 
length of the new route. The County Council cannot consider any of the 8 reasons 
as points for supporting a refusal to close the crossing.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         

5.0 LEGAL IMPLICATIONS

5.1 Under Section 119A (1) of the Highways Act 1980 a footpath which crosses a 
railway should be diverted where it appears to a council expedient in the interests 
of safety of members of the public using it.

5.2 A council shall not confirm such an order as an unopposed order, unless they are 
satisfied that it is expedient to do so having regard to all the circumstances, and in 
particular to –

(a) whether it is reasonably practicable to make the crossing safe for use by 
the public, and

(b) what arrangements have been made for ensuring that, if the order is 
confirmed, any appropriate barriers and signs are erected and 
maintained.

5.3 A rail crossing diversion order (119A) shall not alter a point of termination of a path 
or way diverted under the order –

(a) if that point is not on a highway over which there subsists a like right of 
way (whether or not other rights of way also subsist over it), or

(b) (where it is on such a highway) otherwise than to another point which is 
on the same highway or another such highway connected with it.

5.4 Under S.119A (6) A rail crossing diversion order may make provision requiring the 
operator of the railway to maintain all or part of the footpath created by the order.

5.5 Under S.119A (8) Before determining to make a rail crossing diversion order on 
the representations of the operator of the railway crossed by the path or way, the 
council may require him to enter into an agreement with them to defray, or to make 
such contribution as may be specified in the agreement towards:-

(a) any compensation which may become payable under section 28 above 
as applied by section 121(2) below;

(b) any expenses which the council may incur in connection with the erection 
or maintenance of barriers and signs;

(c) where the council are the highway authority for the path or way in 
question, any expenses which they may incur in bringing the new site of 
the path or way into fit condition for use by the public;

(d) where the council are not the highway authority, any expenses which 
may become recoverable from them by the highway authority under the 
provisions of section 27(2) above as applied by subsection (11) below

5.6 Under Part 2G paragraph 2.1(g) (iii) of the Constitution, the Committee has power 
to divert footpaths and bridleways.



6.0 OPTIONS

6.1 The Committee may accept the recommendation or take a different view to officers 
and resolve to make the order.  

6.2 Should Committee resolve to make the order then it will need to consider if the 
resolution should be conditional on the entry into an agreement by Network Rail to 
defray any of the expenses listed in S.119A (8).

If the recommendation is accepted by Members and an order is not made the 
applicant has an opportunity to request that the Secretary of State make the order. 
The Planning Inspectorate acting for the Secretary of State will either refuse the 
request or make the legal order. 

In the situation where the Secretary of State makes the legal order and receives 
objections a planning Inspector will then determine the matter following a public 
inquiry, public hearing or after a period of written representations dependent on 
the most appropriate method in the circumstances. Experience shows that in 
cases such as this it is likely that a public inquiry will be held. 

7.0 ASSESSMENT

7.1 Network Rail wish to close this pedestrian railway crossing because it believes it is 
a danger to the public and there is a safer alternative via the nearby underpass. 
there are risks associated with using the crossing but it may also be deemed safer 
than in the past as the available data shows a reduction in number of accidents. 

7.2 Network Rail claims the crossing is not safe because of a high level of cases of 
misbehaviour at the crossing. No substantive comparative evidence has been 
found that confirms that irresponsible activity did not take place on the railway 
previously; or that such activity is unique to this crossing to an extent that justifies 
its closure. It is not contested that the crossing is misused on a regular basis but 
this does not appear to have lead to an increase in recorded incidents. 

7.3 Network Rail has previously out improvements to the crossing but no longer 
believes it is practicable or cost effective to make the crossing safe with further 
alterations. Instead an underpass has been constructed as a safer alternative to 
the pedestrian crossing. Network Rail submits that the path should now be 
diverted to a route that incorporates the aforementioned underpass... it is 
recognised that it is impossible to remove all risks associated with using a 
pedestrian rail crossing, but I am not convinced that Network Rail has carried out 
all the reasonably practicable improvements as required by the statutory 
legislation yet so as to allow for the consideration of diverting the route at this time.

7.4 The legislation does not require the alternative diversion route through the 
underpass to be as convenient or enjoyable as the existing path.

7.5 All costs associated with processing the diversion order, upgrading and 
maintaining the new route will be paid for by the rail operator presently Network 
Rail.

7.6 Public interest in this case is very high but no clear consensus has been seen in 
favour of either closure of the crossing or to keep it open. 



8.0 CONCLUSION

8.1 Whether the crossing should be closed on the grounds that it is less safe than in 
the past is a complex argument that is very difficult to evaluate because of a lack 
of consistent historical evidence. However the available data does show a 
reduction of accidents at the crossing and this could be because the crossing is 
now safer than in the past.  The presence of a nearby underpass although a safer 
alternative is less convenient to many people who do not consider the rail crossing 
is unacceptably dangerous.

8.2 Network Rail believe the crossing should be closed predominantly because of its 
high usage, high levels of vulnerable users and high levels of misuse which they 
believe will all inevitably lead to a fatality. The accident record is limited and does 
not persuasively support the view that it is expedient in the interests of safety of 
members of the public to close the crossing.

8.3 There is force in the argument that the alternative route through the underpass is 
safer than the existing crossing and that the proposed diversion passes the legal 
tests set out in Section 119A (1) of the 1980 Highways Act. There is also force in 
the counter argument that Network Rail has not provided enough evidence to 
support its submission that that the crossing is now more dangerous than in the 
past and so it cannot be recommended that it is in the interest of public safety that 
the crossing be closed. It is noted that this is one of those finely balanced matters 
where the Committee might come to a different conclusion to its officers who have 
carefully weighed up the evidence provided by the rail operator and taken account 
of the representations of the local residents and decided on the recommendation 
contained within paragraph 3 of this report.

Dominic Donnini
Executive Director – Economy and Infrastructure 
June 2018

APPENDICES

A Plan showing proposed diversion 
B Network Rail application
C Objection
D Photos of location

IMPLICATIONS

Staffing: Nil
Financial: Nil 
Electoral Division: Grange –  Bill Wearing

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS
[including Local Committees]

CONSIDERATION BY OVERVIEW AND SCRUTINY
Not considered by Overview and Scrutiny

BACKGROUND PAPERS
No background papers.

Contact: Andy Sims, Countryside Access Officer
 Email: andy.sims@cumbria.gov.uk  
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